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State Liability

At the beginning of the modern period, with the end of the Ancien Regime in the last years of
the eighteenth century, the difficulty in suing the Sovereign or State is found at three different
levels.

At the procedural level, the special position of the Monarch as fountain of justice prevented
the King from being impleaded in his own courts. In Ehgland, the exceptional 'petition of right'
procedure had been evolved in response to this difficulty. In France the theory of ‘justice retenue'
had always allowed the King to override the jurisdiction of the ordinary courts by summoning
cases to the King's Council or attributing them to specialised, exceptional jurisdictions This
practice is seen as the precursor of the specialised administrative jurisdiction which today forms
the characteristic feature of the French legal system.

At the technical level, the substantive meaning acquired by the maxim "The King can do no
wrong" seemed to constitute an absolute bar to tortious liability. The very terminology of 'tort'
'‘trespass’ and 'delict’ implies wrongdoing and, during the formative years of the nineteenth
century, when the prevailing theory of tortious liability was everywhere the fault principle, the
maxim seemed at first an impassable obstacle. This difficulty was later compounded when
corporatist theories of the State became fashionable and it was argued that the State, being a legal
and not a natural personality, was incapable of committing faults.

At the political level, the idea of the Nation-State, whose fundamental political attribute is
Sovereignty, formed a serious obstacle to the imposition of legal liability on the State.
Sovereignty was conceived in terms of monarchy and majesty; it entailed power (puissance) and
authority. To borrow the early and influential definition of Bodin: **Sovereignty is the absolute
and perpetual power ... of commanding in a state ... given to the prince without any charges or
conditions attached ..."".The imposition of legal liability is, however, "a charge or condition".
Logically, therefore, the statement of the great nineteenth century jurist Laferriere to the effect
that "'the attribute of Sovereignty is to impose itself on everyone without compensation™ is
entirely in accordance with the traditional political view of Sovereignty.

Legal systems in continental Europe were very much influenced by the French experience. The
French Law of 1790 stated clearly that judges cannot and shall not interfere with the
administration. Such rule in practice created an effective immunity from judicial review for
administrative acts that was not necessarily intended by the 1790 legislators. An obvious
consequence is that state liability could not be developed until much later.

The erosion of state immunity advanced notably over time. Most legal systems initially made
use of different means to ensure some compensation for wrongs imposed by public bodies on the
life, limb and property of citizens: legal fictions, such as the nomination of an individual official
as defendant, standing the state financially behind him; specific legislation imposing liability in
areas such as public works, or local public services, and courts decision crafting exceptions to the
general rule of immunity .



There was definitely a general trend in Continental Europe towards a more generous state
liability, this has been essentially advanced by means of case law almost in as much as in
England. However, whereas in France case law created an independent body of rules for state
liability (independent from private law rules of liability), in England courts have applied ordinary
tort rules to government liability (the most developed category being negligence) and only one
specific public law tort, misfeasance in public office, is consistently applied. France is said to
have a liberal legal system towards state liability, especially due to the fact that French courts
very early recognized a claimant right to damages for losses caused by central authorities (Blanco
1873) and later extended this principle to local authorities (Feutry 1908).

A broad principle of state liability became enshrined in several European constitutional
provisions, as embodying an important ingredient of the Rule of Law. The broad legal-
philosophical principle that government activity is to be carried out under the Law inspires
Articles 24 and 28 of the Italian Constitution (1948), Article 34 of the German Constitution
(1949) and Article 106.3 of the Spanish Constitution (1978).

Nowadays, the French legal system has to cope with an excessive number of claims and with
the trend towards the replacement of faute lourde by faute simple in the areas of health care,
emergency services, and regulatory activities with a consequent further expansion of litigation.
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French tort law
French civil liability is traditionally divided between tort law and contract law. This rule

derives from the principle of non-cumul des responsabilites, which states that contractual and
tortious liability are distinct, even if complementary. Contractual liability imposes sanctions for
the non-observance of contractual obligations, while tort law attaches sanctions to breaches of
rules of conduct which are imposed by statute, regulation or case law.

1- The traditional regime (Liability arises from a fault).

As seen above, except where the liability arose out of a contract , the general rule is, as set forth
by Article 1382 of the French Civil Code (French acronym C.civ) that “any act of man, which
causes damages to another, shall oblige the person by whose fault it occurred to repair it . In
addition, Article 1383 provides that “One shall be liable not only by reason of one’s acts, but also
by reason of one’s imprudence or negligence” .

A- Elements to engage tort liability.

The wording of Article 1382 C.civ clearly shows that three elements are necessary to engage
liability: - a fault, a damage and a causal link between the two . The burden of proof of all
these elements falls on the claimant.

A fault may result either from the commission of an act or from the omission to perform an act.
Fault can be defined as an error of conduct measured against the standard of a reasonable man, as
a failure to behave as a bonus pater familias or a “bon pere de famille”

Liability only arises from a fault if there is a direct causal relationship between the fault and
the damage. Neither statute nor case law has given a precise definition of what constitutes a
direct causal relationship. The courts have therefore broad discretion. However, one may note
that causation is sometimes viewed in the light of two requirements concerning damage, namely
directness and certainty. The requirement of certainty has long been recognised by the Cour de
Cassation. The former requirement is derived from Article 1151 C.civ which reads: “...damages
extend...only to the direct and immediate consequences of the breach of contract.” Even if this
article only concerns liability for breach of contracts, it is generally seen as the expression of a
general principle which applies to tort law as well.

B- The compensation of damage .

As soon as these three criteria are fulfilled, a person is entitled to claim compensation for a broad
scope of injuries: material and financial injuries, bodily injuries, moral injuries (which include
several aspects, notably pain, suffering and loss of enjoyment). French law is then governed by
the principle of full compensation (reparation integrale). The idea is to make compensation match
the harm as completely as possible which can be difficult, especially in terms of non-material
harm.8 Therefore, the full compensation covers all material injury to the bodily integrity of a

L Art 1382 C.civ: ‘Tout fait quelconque de 1’homme, qui cause 4 autrui un dommage, oblige celui par la faute duquel il est
arrive, a le réparer’.

2 Art 1383 C.civ: ‘Chacun est responsable du dommage qu'il a causé non seulement par son fait, mais encore par sa négligence
ou par son imprudence’.



person, to his property and to his estate generally, including material loss (for instance, loss of
financial support) as well as non-material injury such as pain and suffering by persons suffering
from the death or injury to the physical well being of the primary victim.

C- Exoneration and limitation of tort liability.

Defendants in civil liability lawsuits may assert several causes of exoneration or limitation of
their liability. The first cause of exoneration is force majeure. The traditional definition of force
majeure is an event that is unforeseeable, unavoidable and extraneous to the defendant. The
second cause of exoneration is the fault of the victim, or contributory negligence. Such a
contribution can result either in shared liabilityl0 or in a complete exoneration

2- Strict liability

Apart from this general tortious, fault-based regime of liability French law also knows
strict tort liability. Indeed, the fault principle has proved inadequate to deal with some of the
social and legal demands of the twentieth century. The major catalysis for this change was the
rapid industrialisation which occurred in the nineteenth century, and the related hazards of an age
of coal, steel, electricity and manufacturing of chemicals. This led to increased occurrence of
accidental damage in which the prime factor was mechanical and anonymous. Consequently,
French law sought a compromise between freedom to engage in any activity and liability for all
the consequences that it implied.

The key provision in this respect is Article 1384 C.civ which provides that: “One shall be
liable not only for the damages he causes by his own act, but also for that which is caused by
the acts of persons for whom he is responsible, or by things which are in his custody”. The
prevailing view soon became that Article 1384 constitutes an explicit acknowledgement that
liability could be justified on a basis other than fault. The Cour de Cassation held in 1930, in its
famous Jand’heur decision that the first sentence of Article 1384 constitutes the legal basis of a
general and autonomous strict liability for things of all kind.

The regime of this kind of liability is a strict one, where no fault is required: the victim
must only prove that the thing caused him an injury. Under Article 1384 C.civ, the liable person
is the “custodian” of the ‘thing’. Custody is defined by case law as ‘powers of use, control and
management of the thing’13. Generally, the custodian of the ‘thing’ is its owner.

3- Liability for defective products

Act n° 98-389 of May 19, 1998 transposing the European Product Liability Directive
85/374/EEC into the French Civil Code established a specific regime dealing with defective
products. The new provisions are contained in Article 1386-1 to 1386-18 C.civ. It should be
noted that this special regime is applicable “regardless of the existence or not of a contract
between the manufacturer and the victim.”(Article 1386-1 C.civ). The definition of the term
“product” is an extensive one: it includes all movables, including electricity and primary
agricultural products (Article 1386-3 C.civ). A product is considered to be defective if “it does
not provide the safety which a person is entitled to expect” (Article 1386-4 C.civ).

* Article 1384 (1) C.civ : ‘On est responsable non seulement du dommage que I'on cause par son propre fait, mais encore de
celui qui est causé par le fait des personnes dont on doit répondre, ou des choses que |I'on a sous sa garde’
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Public Procurement

I- What Is Public Procurement?

The term public procurement is self-explanatory by itself, as it is clear from its meaning,
wherein the public means government and procurement means buying or purchasing.
Hence, public procurement maybe referred as a process or system by which the public
organizations procure or purchase products in the form of goods, services, or sometimes
the combination of goods and services.

Scholars also define it as an activity to assess, buy, and receive products, works, and
services. This activity is called public when performed by public organizations or in the
name of public organizations or funded by them. In which, government and the enterprises
owned by state procure a wide series of goods and services as well as get their work from
the private sectors which range from the basic equipments of the computers to the
construction of buildings and roads.

I1- Main Principles of Public Procurement

There are five main principles which underpin the process of procurement;

Competition
Majority of the products and services are purchased by means of this competitive

tendering. For instance, if the ports authority is in need of procurement of gantry cranes, at
first it will advertise with all the technical requirements and give a call for bids from the
relevant suppliers. After that they start receiving bids which are handed over to the tender
board for evaluating the bids if they fulfill their requirements or not. There is a great
competition in all this procedure.

This process of competitive tendering reduces the chances of favoritism, corruption, and
fraud. In addition, it encourages and enhances the participation of more suppliers, and that
high competition leads to the reduction in cost and improvement in the quality of the
products and services.

Transparency
It refers to the openness of the system which makes it very important for the process of

procurement. It is also an essential aspect to ensure accountability and minimize
corruption.

Accountability

The accountability isn’t only applicable to the public sector organizations, but it also
applies on the private organizations and keeps them accountable to their respective
stakeholders for all the financial transactions.
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