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Military Justice

Military justice is a distinct legal system that applies to members of armed forces and, in some
cases, civilians. The main purpose of military justice is to preserve discipline and good order in
the armed forces. Structures, rules and procedures in military justice can be substantially different
from their civilian counterparts. Usually, military justice operates in a separate court system with
stricter rules and procedures in order to enforce internal discipline and to ensure the operational
effectiveness of the armed forces. This may lead to questions on compliance with international
standards, such as human rights and fair trial guarantees.

Why are military courts established in parallel to civilian courts?

Many of today’s military justice systems were established a long time ago and have greatly
evolved since their creation. The argument for military justice systems operating in parallel to
their civilian counterparts is that:

- civilian judges typically lack the necessary expertise in military affairs.

- The main rationale for a separate court system is the unique character of military life,
where discipline, organisation and hierarchy play a crucial role. These are fundamental for
maintaining the effectiveness and combat readiness of the armed forces. Cases must be dealt with
quickly and sentences for certain offences can be severe.

There are significant differences between the systems based on common law (Anglo-Saxon
tradition) and civil law (continental European tradition). The common law systems are based on
ad hoc military tribunals that convene on a caseby-case basis, whereas standing military courts
operate in civil law systems. However, common law countries are increasingly moving towards
system of standing military courts. One of the main reasons for this is to improve the flexibility of
the system of military justice. For example, the UK revokes the need to obtain a convening
warrant for each trial.

The levels of military justice system.

Systems of military justice may have three or more levels of courts. Trial courts (courts of first
instance ) usually constitute the first instance. Second level military courts deal with appeals that
have been brought against first instance decisions. A special chamber in a high court may
constitute the third level of the military justice system. At this stage, the civil Supreme Court may
deal with a wrong application or interpretation of the law. It may consider a decision of the lower
courts which is based on unlawful procedures.

What are the current trends and challenges about military justice?

Several countries recently started limiting the scope of military jurisdiction. Two major trends
can be identified.
- The first trend is to transfer judicial competences to civilian courts.
- The second one is to limit the military courts’ jurisdiction over civilians. Both the United
Nations (UN) Special Rapporteur on the Independence of the Judiciary



and the Working Group on Arbitrary Detention recommend to limit military jurisdiction. Their
view is based on the current development of international law which is towards the prohibition of
military tribunals trying civilians.
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Scope and Sources of International Criminal Law

International criminal law is a subset of public international law. While international law
typically concerns inter-state relations, international criminal law concerns individuals. In
particular, international criminal law places responsibility on individual persons—not states or
organisations—and proscribes and punishes acts that are defined as crimes by international law

International criminal law (ICL) is a relatively new and constantly developing branch of public
international law. ICL criminalizes the most serious violations of human rights and international
humanitarian law (IHL) and exposes perpetrators of such conduct to criminal liability.

The scope of international criminal law.

ICL allows the prosecution of individuals for grave crimes. This includes those who are
involved in the planning and authorisation of such acts as well as those who directly commit the
crimes. This means that individuals in the highest political and military roles can be held to
account for international crimes.

Criminal accountability for serious crimes is of fundamental importance with regard to respect
for the rule of law, deterrence of future violations, and the provision of redress and justice for
victims.

The sources of international criminal law

As international criminal law is a subset of public international law, the sources of ICL are
largely the same as those of public international law. The five sources of ICL used by
international and hybrid criminal courts generally are: 1) treaty law; 2) customary international
law (custom, customary law); 3) general principles of law; 4) judicial decisions (subsidiary
source); and 5) learned writings (subsidiary source).

I. International treaties (treaty law).

Until the ICC Statute entered into force — international treaties were of lesser importance for
ICI. Today, the ICC Statute, is a main source of ICL e.g; Rome Statute of International Criminal
Court (1998), Geneva Conventions (1949) with Additional Protocols | and Il (1977), Genocide
Convention (1948), Convention against Torture (1984) etc.

I1. Customary international law. It exists if actual practice (consuetudo, usus) can be found,
based on a sense of legal obligation (opinio juris).

I11. General principles of the criminal law of the ICC's Statute

- Art. 22 No crime without law- Art. 23 There is no punishment without law - Art. 25 Individual
criminal responsibility - Art. 26 Exclusion of jurisdiction over persons under eighteen - Art. 28
Responsibility of commanders and other superiors- Art. 29 Non-applicability of statute of
limitations - Art. 31 Grounds for excluding criminal responsibility- Art. 32 Mistake of fact or
mistake of law - Art. 33 Superior orders and prescription of law.
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