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§ 1- Meaning of ""Law""

The word "law" is used in several different senses. The English word "law"
corresponds to the French word "Droit". A law, in the widest sense, means a rule to which
actions conform or should conform. Law therefore suggests a real or desired conformity.
One can thus speak loosely of the laws of science, economics, logic, psychology, etc. as
well as the laws of nations.

In the strict sense, the word "law" means rules of conduct imposed by a state upon its
members and enforced by the courts. Such rules of conduct constitute the law of the land,
the object of which is to enforce certain standards of behaviour among citizens in the
interest of peace and good order.

In_the strict meaning, the law aims at recurring order: but it is an order or uniformity
in the conduct of man which it seeks to secure Laws are rules of conduct laid for the
purpose of directing men's actions. In all groups of men acting together for any purpose,
some rules must be established for the guidance of the conduct of the members. Unless the
scope and limits of the actions of various members of the group be determined by rules,
the end, which the group seeks, could not be secured.

This is true, not only when men are acting together temporarily for some special
purpose, but also when they are living permanently in society, with each other. For, in the
first place, social life would dissolve in anarchy unless men were prepared to follow
recognized rules in their relations with each other. In the second place, obedience by men
to social.

8 2 Public and private law

- This classification was employed by the Romans, who defined public law as the law
relating to the welfare of the Roman state and private law as that which concerned the
welfare of individual citizens.

- Actually Public law is that part of the law which governs the relations of citizens with the
state, and of one state with another. Thus, public law includes: public International law,
constitutional law, Administrative law, criminal law, and Financial law.

- Private law is that part of the law of a country which govems the relations of citizens
among themselves. It includes the whole of the civil law. The civil law is in its widest
sense (personal and real statue): commercial law, labour law, law of civil procedure, and
the roles of private International law.
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General criminal law

Definition of Criminal law

Criminal law is that law, which relates the definition and punishment of acts which the State,
intervenes to suppress. It is essentially punitive, and for this reason it is sometimes spoken of as
penal law.

The sanctions imposed by criminal law have different character from those imposed by the
civil law. The civil sanction aims at the enforcement of the right the compulsory fulfillment of
the duty, while the criminal or penal sanction seeks to secure future obedience to the rule of law
by punishment for breach already committed, by punishment of wrong.

Criminal law selects certain acts and penalizes them. The legislation of the state must
determine the acts which merit punishment and the punishment for every punishable acts.
"There is no crime nor punishment except in accordance with the law" (V. Nullum crimen nulla
poena sine lege).

Criminal law rules are divided into: "substantive rules and procedural rules".
Substantive rules deal with crimes and punishments; that is what we call penal law,
procedural rules are those rules by which the law is enforced in the courts; they organize how
the punishment is rendered and how it is executed. This part of criminal law is called criminal
procedure.

The French criminal law is characterized by three fundamental principles which guide
its application (I), so much concerning the elements of the criminal liability of a person
(II), that the determination of the penalties to which she can be condemned (III).

I. The three fundamental principles of the criminal law

These three principles are: the legality of crimes and penalties (I. 1), the culpability (1. 2)
and the personality of crimes and penalties (I. 3).

The federator idea between these three rules is that an individual can be prosecuted, and
punished, only for acts defined and sanctioned by the statute, and that he made himself.

I. 1. — The principle of the legality of crimes and penalties

The principle of the legality of crimes and penalties is stated in article 111-3 of the French
Criminal code / article 01 of the Algerian Criminal code : « No one may be punished for a
very serious or for a serious offence whose elements are not defined by statute, nor for a
minor offence whose elements are not defined by a regulation. No one may be punished
by a penalty which is not provided for by the statute, if the offence is a very serious or a
serious offence, or by a regulation, if the offence is a minor offence ».

In other words, there cannot be a crime or a penalty without a text.
Pursuant to the principle of legality:

I. 1. 1 - the criminal law is not retroactive : article 02 of the Algerian Criminal
code For example, a statute which repeals a criminal offence or which removes
aggravating circumstances is of retroactive application. The cases before the courts are in




practice very numerous: they relate to any softening of the components of a crime, or its
sanction.

These rules relate to « material » criminal statutes (conditions of a criminal offence and
its sanctions).

I. 1. 2 - the criminal statute shall be precise, necessary and proportioned .

I. 1. 3 - strict interpretation of the criminal statute .

Article 111-4 of the French Criminal code set forth that « criminal legislation is to be
construed strictly » : the judge cannot punish acts which are not prohibited by the
statute, and he shall apply it strictly.

I. 2. — The principle of presumption of innocence.

A fundamental principle behind the right to a fair trial is that every person should be
presumed innocent unless and until proven guilty. Many people who are accused of
crimes will ultimately be found innocent. This is why any restriction on an accused
person’s rights, such as holding them in pre-trial detention, should only take place where
absolutely necessary.

It is the responsibility of the state to prove that someone is guilty not for the suspected
person to prove their innocence. People should not be coerced into confessing to a crime
or to give evidence against themselves. In general, if someone exercises their right to
silence, it should not be used as evidence of guilt or as a reason to place them in pre-trial
detention.

Being convicted of a crime has serious, sometimes devastating, consequences.
Therefore, States must prove guilt to a high standard. If there is ‘reasonable doubt’, an
accused person must be given the benefit of the doubt and cleared because the state’s
‘burden of proof” has not been met.

I. 3. — The principle of personality of crimes and penalties

The third fundamental principle of the criminal law is the principle of personality of
crimes and penalties: only the author of a crime can be prosecuted and punished for this
one.

It is what is stated by article 121-1 of the French Criminal code: “No one is criminally
liable except for his own conduct”.

Any court must determine the personal participation of a defendant to the crime for
which he is accused (Crim. March 6, 1997: Bull. crim. No 92; Crim. Sept. 7, 2005: Dr.
pénal 2005. 175).

A person cannot be condemned for the only reason that the author of the crime cannot
be identified, or because the defendant does not prove that he is not the author of the
crime.

Indeed, the criminal liability can sometimes exist because of the acts of other people,
in the exceptional cases when certain legal requirements impose the obligation to act, by
a direct action, on the acts of an auxiliary or an employee.

It is thus, in particular, the case in regulated industries or businesses, where the criminal
liability can be imposed to the company manager, who is personally legally responsible
for the conditions and the mode of exploitation of his industry or business (Crim.
December 30, 1892: S. 1894. 1. 201).



Thus, the manager of a company can be declared guilty of manslaughter in the event of
death of an employee caused by a failure to the law relating to the safety of the workers,
since in the absence of delegation of powers, he has the obligation to enforce the respect
of this law (Crim. Sept. 12, 2000: Bull. crim. No 268).
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II. — The criminal liability
It is initially necessary to precise the territorial field of application of the French criminal
law (II. 1).

The criminal law defines a certain number of crimes which, if they are committed,
engage the criminal liability of a person (II. 2).

When the crime is committed, the law makes it possible, in certain numbers of cases, for
the guilty person to be exonerated of her criminal liability (II. 3).

I1. 1. — The territorial application of the criminal law

One of the first questions which arise as regards the criminal law is that of its territorial
application.

The relevant statute on this point is article 113-2 of the French Criminal code/ article
03 of the Algerian Criminal code, which states: « French criminal law is applicable to all
offences committed within the territory of the French Republic. An offence is deemed to
have been committed within the territory of the French Republic where one of its
constituent elements was committed within that territory ».

The following articles deal with the application of the French criminal law for the crimes
made on board ships flying the French flag (Article 113-3), or on the aircraft registered in
France (Article 113-4), or as an accomplice of a crime made abroad (Article 113-5).

Articles 113-6 and following are about the application of the French law for crimes made
outside the French territory, because the French criminal law is applicable to any crime
committed by a French out of French territory (Article 113-6) or when the victim is of
French nationality (Article 113-7).

The principal text is article 113-2, which states the principle of territoriality of the
criminal law .

The Cour de cassation decided in an important ruling that all the crimes committed on
the French territory concern the French criminal law, whatever the nationality of the
authors or the victims, and that it is indifferent that the crime is, or not, punished by the
criminal legislation of the country of origin of its author (Crim. March 1, 2000: Bull.
crim. No 101).

In addition, if a criminal offence is made in several countries, it is enough that only one
act is committed in France so that the French courts have jurisdiction in order to judge
this criminal offence.

The rule is constant and was recalled recently by the Cour de cassation, in a ruling of
November 9, 2011. This case was about acts of support and assistance, in the fact of
escorting young women coming from Switzerland since the airport to their hotel in Nice,
with an aim to lead them to Monaco where they were used for the prostitution. The
French courts have jurisdiction to judge these facts of procuring reproached to the



defendant, because they have for a part, at least, being made on the French territory
(Nice) within the meaning of article 113-2 (Crim. November 9, 2011: Dr. pénal, N° 3).

Moreover, a French court has jurisdiction to judge acts made abroad by a foreigner if
these acts constitute an indivisible whole with the crimes also charged in France to this
foreigner, and for which this court has already filed a procedure (Crim. April 23, 1981:
Bull. crim. N° 116).

Such is also the case of a criminal offence made abroad by a French, since this offence
appears indissociable of another offence made in France, for which he is an accomplice
(Crim. January 15, 1990: Bull. crim. No 22, in this case: breach of trust and purchase of
vote).

Since the criminal law is applicable, the next question is the definition of the criminal
offence.

I1. 2. — The criminal offence

Criminal offences, defined in three categories, exist when their constitutive elements are
present (II. 2. 1) and when the criminal reached a certain stage of the iter ciminis (II. 2.
2).

I1. 2. 1. — Types of crimes and their elements

The criminal law defines crimes which should not be committed by an individual, and
their sanctions.

In French law, there are three types of crimes, such as states it article 111-1 of the
Criminal code: “Criminal offences are categorised, according to their gravity, in very
serious offences, serious offences and minor offences” .

As illustration, the murder is a very serious offence, the theft is a serious offence, the
irregular parking is a minor offence.

The interest to distinguish between these three categories relates, among others, to the
degree of the penalty which is applied.

Very serious offences are punished by reclusion (imprisonment) or confinement whose
duration is from 10 to 30 years (Article 131-1). Serious offences are punished by an
imprisonment whose duration is from 2 months to 10 years, or by a fine of at least €
3750 (Articles 131-4 and 381). Minor offences (which are categorised into five classes)
are punished by a fine of a maximum of € 3000 (Article 131-13).

The other interests of the distinction are the determination of the court which has
jurisdiction, and the prescription applicable to the prosecution of the acts.

The Cour d’assises has jurisdiction to judge very serious offences, the Tribunal
correctionnel has jurisdiction to judge serious offences and the Tribunal de police has
jurisdiction to judge minor offences.

The public action (i.e. prosecution) shall be introduced within a ten year period for very
serious offences (C. pr. pén., Article 7), three years for serious offences (C. pr. pen.,
Article 8) and one year for minor offences (C. pr. pén., Article 9).



The basic rule about the existence of the criminal offence in French law is that this one is
constituted of two cumulative elements: a material element (an act or an abstention) and
a moral element (a will or a negligence) .

The material element can be a committing act (ex: theft), or an abstention (ex: non-
assistance to a person in danger). Criminal offences of abstention are numerous in
business law or in labor law.

The moral element consists of the will or the conscience to violate the law. Each criminal
offence defines its own moral element.

The moral element can be intentional: “the violation with full knowledge of the law”
(Crim. May 25, 1994: Bull. crim. No 203; Crim. November 9, 2010: D. 2011. Pan. 1862).

Besides, the moral element can be not-intentional, and made up either by a simple fault
(imprudence, negligence, awkwardness or failure), or by a major fault (a deliberated or
characterized fault).

Material and moral elements specific to each criminal offence will be analyzed in a
detailed way, during the presentation of the Special criminal law.
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